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I. IntroductIon
The District of Columbia (D.C.) marked a landmark civil rights 
achievement in December 2009 when the city passed the Religious 
Freedom and Civil Marriage Equality Amendment Act.1 The law’s 
enactment allowed D.C. to become the sixth jurisdiction to sanction 
same-sex marriage in the United States.2 Supporters hailed the law as a 
* J.D. Candidate, American University Washington College of Law, 2011; B.A., The College of 
William & Mary, 2007. Current Editor-In-Chief of The Modern American.  Former community 
organizer with Virginia Organizing and Board of Director at Equality Virginia.  I would like to 
thank Jamie Abrams for her feedback and support on this article.
1 A18-0248, enacted as L18-0110, Dec. 18, 2009. See D.C. City Council, “Religious Freedom and 
Civil Marriage Equality Amendment Act of 2009,” http://www.dccouncil.washington.dc.us/
lims/legislation.aspx?LegNo=B18-0482&Description=RELIGIOUS-FREEDOM-AND-CIVIL-
MARRIAGE-EQUALITY-AMENDMENT-ACT-OF-2009.&ID=23204. 
2 Ian Urbina, D.C. Council Approves Gay Marriage, N.Y. Times, Dec. 15, 2009 available at http://
www.nytimes.com/2009/12/16/us/16marriage .html.
  55
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victory	for	lesbian	and	gay	equality,	while	detractors	vowed	that	their	
efforts	to	traditionally	define	marriage	would	continue.3




sever	 its	 professional	 relationship	 with	 the	 city	 if	 the	 same-sex	 mar-
riage	 law	 passed	 because	 same-sex	 unions	 are	 inconsistent	 with	 the	
Church’s	 core	 theological	 teachings.5	 Once	 the	 law	 went	 into	 effect,	
over	a	year	later,	the	D.C.	City	Council	cancelled	the	foster	and	adop-









The	 first	 observation	 is	 that	 Catholic	 Charities’s	 choice	 to	 cut	 its	






4	 See Catholic	Charities,	“History	and	Mission,”	available at http://www.catholiccharitiesdc.org/
about/history_mission/	(stating	that	Catholic	Charities	is	the	largest	private	service	provider	in	
the	D.C.	area).
5	 William	 Wan,	 Same-sex marriage leads Catholic Charities to adjust benefits,	 Wash. Post,	 Mar.	 2,	
2010	 available at http://www.washingtonpost.com/wp-dyn/content/article/2010/03/01/
AR2010030103345.html	 (discussing	Catholic	Charities’	decision	 to	 termination	spousal	benefits	
for	new	employees).	
6	 See	 Catholic	 News	Agency,	 Same-sex ‘marriage’ law forces D.C. Catholic Charities to close adop-




Rutledge,	Caught in the Crossfire: How Catholic Charities of Boston Was Victim to the Clash Between 
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The	 second	 observation	 is	 that	 the	 D.C.	 City	 Council	 elected	 to	
carve	out	a	narrow	religious	activity	exemption	 in	 its	same-sex	mar-
riage	law,	which	states:
Notwithstanding	 any	 other	 provision	 of	 law,	 a	 reli-
gious	society,	or	nonprofit	organization	that	is	operated,	
supervised,	 or	 controlled	 by	 or	 in	 conjunction	 with	 a	
religious	 society,	 shall	 not	 be	 required	 to	 provide	 ser-
vices,	accommodations,	facilities,	or	goods	for a purpose 
related to the solemnization or celebration of a marriage, or 
the promotion of a marriage	 through	religious	programs,	
counseling,	courses,	or	retreats,	that	is	in	violation	of	the	
religious	society’s	beliefs	(emphasis	added).14
The	Act’s	 religious	 organization	 exemption,	 related	 only	 to	 mar-
riage	activities,	strikes	a	reasonable	balance	between	religious	freedom	
and	 civil	 rights.	 On	 one	 hand,	 the	 exemption	 states	 that	 a	 religious	
organization	may	refuse	to	sanction	same-sex	unions,	but,	on	the	other	
hand,	 the	exemption	also	 implicitly	recognizes	that	civil	society	may	












14	 D.C. Code	46-401(e)(1)	(2009)	available at http://www.dcregs.dc.gov/	Gateway/NoticeHome.
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ual,	 and	 transgender	 civil	 rights	 laws	 fail	 to	 strike	 a	 reasonable	 bal-
ance	between	religious	freedom	and	robust	discrimination	protection.15	
Most	 notably,	 the	 Employment	 Non-Discrimination	 Act	 (ENDA),16	
designed	 to	 extend	 federal	 employment	 discrimination	 protection	 to	
gay,	 lesbian,	 bisexual,	 and	 transgender	 (LGBT)	 people,17	 contained	 a	
religious	organization	exemption	much	broader	than	the	existing	Title	
VII	exemption.	ENDA’s	religious	exemption,	taking	different	iterations	
over	 fifteen	 years,	 begs	 an	 important	 question:	 why	 were	 religious	
organizations	permitted	to	discriminate	against	LGBT	people	but	not	
against	other	statutorily	protected	groups?18















Conn. Gen. Stat.	§	46a-81p	(West	2009);	Mass. Gen. Laws	Ann.	ch.	151B,	§	4	(West	2009).
16	 ENDA	 was	 originally	 introduced	 in	 1994.	 See S.	 2238,	 103d	 Cong.	 (1994)	 available at http://
frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=	 103_cong_bills&docid=f:s2238is.txt.pdf.	
Iterations	of	the	bill	have	been	introduced	in	almost	every	subsequent	year	to	date.	





18	 There	 is	 one	 statutorily	 protected	 status	 that	 is	 not	 protected	 against	 religious	 organization	
discrimination:	religion.	This	exception	will	be	discussed	in	further	detail	later	in	Part	I.	
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sors	 conceded	 broader	 exemptions	 as	 a	 bargaining	 tool,	 despite	 its	
ill-fated	chances	for	passage.22	As	ENDA’s	likelihood	for	passage	was	
greater	during	 the	111th	Congress	 than	any	other	 time,	 the	 religious	
organization	exemption	is	both	a	crucial	provision,	and	indicator	about	
the	political	climate	on	gay	rights,	more	generally.
A. enDA’s evoluTIon fRom 1994 To 2007
The	 1994	 version	 of	 ENDA	 contained	 a	 very	 broad	 religious	
exemption,	 providing	 that	 the	 Act	 “shall	 not	 apply	 to	 religious	
organizations.”23	It	did,	however,	provide	a	for-profit	exception	whose	
application	reached	“for-profit	activities	subject	to	taxation	under	sec-
tion	 511(a)	 of	 the	 Internal	 Revenue	 Code	 of	 1986.”24	 This	 exception	
was	 comparatively	 insignificant	 because	 many	 religiously-affiliated,	
secular	organizations	are	not-for-profit	organizations.25	ENDA’s	initial	
19	 	 See	 S.	 2238,	 103d	 Cong.	 §7(a)	 (1994)	 available at http://frwebgate.access.gpo.gov/cgi-bin/
getdoc.cgi?dbname=103_cong_	 bills&docid=f:s2238is.txt.pdf;	 H.R.	 1863,	 104th	 Cong.	 §6	 (1995)	
available at thomas.loc.gov/cgi-bin/query/D?c104:1:./temp/~mdbszcMrs3;	 S.869,	 105th	 Cong.	
§	 9	 (1997)	 available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=105_cong_
bills&docid=f:s869is.txt.pdf;	S.	 1276,	106th	Cong.	§9	 (1999)	available at http://frwebgate.access.
gpo.gov/cgi-bin/getdoc.cgi?dbname=106_cong_bills&docid=f:s1276is.txt.pdf	 ;	 S.	 1284,	 107th	
Cong.	 §9	 (2001)	 available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=107_
cong_bills&docid=f:s1284is.txt.pdf;	 S.1705,	 108th	 Cong.	 §9	 (2003)	 available at http://frwebgate.
access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108_cong_bills&docid=f:s1705is.txt.pdf;	 H.R.	
3685,	 110th	 Cong.	 §	 6	 (2007),	 available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.
cgi?dbname=110_cong_bills&docid=f:h3685pcs.txt.pdf.	
20	 See id.	
21	 Compare, e.g.,	 S.	 2238,	 103d	 Cong.	 §7(a)	 (1994)	 available at http://frwebgate.access.gpo.gov/
cgi-bin/getdoc.cgi?dbname=103_cong_	bills&docid=f:s2238is.txt.pdf	with	H.R.	3685,	110th	Cong.	
§	 6	 (2007),	 available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_	
bills&docid=f:h3685pcs.txt.pdf.	





23	 	S.	2238,	103d	Cong.	§7(a)	(1994)	available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.
cgi?dbname=103_cong_	bills&docid=f:s2238is.txt.pdf.	
24	 Id.	at	§7(b).
25	 See Andrew	C.	Nichols,	Exemptions for “Religious Corporations” from Employment Discrimination 
Statutes: Should Non-Profit Status Be Required?,	 3	 Geo. J.L. & Pub. Pol’y	 133,	 137	 (2005)	 (noting	
73749_AU_LPB.indd   59 12/20/10   8:34 AM
60	 Religious Exemption or Exceptionalism?
broad	 exemption	 is	 not	 surprising	 considering	 that	 lawmakers	 were	
unlikely	 to	 jeopardize	 the	 legislation	amidst	a	Republican-controlled	
Congress	at	the	height	of	the	“Republican	Revolution.”26
During	 the	 bill’s	 subsequent	 re-introduction	 from	 19942001,	 the	
legislation’s	 exemption	 did	 not	 change	 at	 all	 until	 2001.	 The	 1995	
and	 1996	 Senate	 bills	 retained	 the	 1994	 language.27	 The	 legislation’s	
first	 House	 hearings	 in	 the	 Government	 Programs	 Subcommittee	 of	




cantly	broader	 than	 the	 scope	 in	Title	VII”	because	“ENDA	exempts	
religious	organizations	completely”	except	for	profit-making	activities,	
which	was	a	sharp	contrast	to	similar	exemptions,	including	Title	VII,	
which	 remained	 “subject	 to	 the	 other	 requirements	 of	 Title	 VII	 with	
regard	to	such	bases	as	race	or	gender	(consistent	with	constitutional	










26	 See, e.g.,	 Robert	 Woodberry	 &	 Christian	 Smith,	 Fundamentalism et al: Conservative Protestants 
in America,	24	Annual Review of Sociology,	25,	44	 (1998)	 (describing	the	conservative,	evan-
gelical,	Moral	Majority	movement’s	evolution	into	the	Republican	Revolution	of	the	1990s	which	
maintained	opposition	to	social	valued-based	issues,	such	as	the	gay	rights	movement);	see also	
Jacob S. Hacker & Paul Pierson,	Off Center: the Republican revolution and the erosion 
of American Democracy	(2005)	(contextualizing	the	conservative	Republican	Revolution	mid-
90s	success	as	led	by	Newt	Gingrich).	




29	 H.R. 1863: The Employment Non-Discrimination Act Hearing Before the Subcomm. on Gov’t Programs 
of the H. Comm. on Small Businesses,	104th	Cong.	143	(1996)	(statement	of	Chai	Feldblum)	available at 
http://ia311312.us.archive.org/2/items/hr1863employment00unit/hr1863employment00unit.
pdf.	(explaining	differences	in	the	legislation).	
30	 See	S.869,	105th	Cong.	§	9	(1997)	available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.
cgi?dbname=105_cong	_bills&docid=f:s869is.txt.pdf	(providing	religious	organization	exception).	
31	 See	Exec.	Order	No.	1308,	3	C.F.R.	191	(1998)	available at http://www.opm.gov/er/EO13087.
HTM	(amending	Executive	Order	11478	“by	substituting	‘age,	or	sexual	orientation’	for	‘or	age’”).	
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ENDA’s	 religious	 organization	 exemption	 ballooned	 in	 2001	
when	the	for-profit	exception	was	stripped	from	the	provision.35	The	


















increasingly	 viable	 to	 lawmakers	 facing	 tremendous	 pressure	 from	




34	 See	S.	1276,	106th	Cong.	§9	(1999)	available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.
cgi?dbname=106_cong_	 bills&docid=f:s1276is.txt.pdf	 (prohibiting	 employment	 discrimination	
on	the	basis	of	sexual	orientation).	
35	 S.	 1284,	 107th	 Cong.	 §	 9	 (2001)	 available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.
cgi?dbname=107_cong_	bills&docid=f:s1284is.txt.pdf	(exempting	religious	organizations).	
36	 Id.	









39	 	See S.1705,	108th	Cong.	§9	(2003)	available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.
cgi?dbname=108_cong_	bills&docid=f:s1705is.txt.pdf.	
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B. The Year of Compromises
Representative	 Barney	 Frank	 (D-Mass.)	 re-introduced	 ENDA	 in	





nation.	 It	 also	 provides	 broader	 protection	 for	 lesbian,	 gay,	 bisexual,	
and	 some	 heterosexual	 people	 who	 do	 not	 conform	 to	 conventional	
gender	norms.45	Widely	seen	as	a	full	set	of	protections,	“sexual	orienta-




42	 See, e.g.,	 Julie	 R.	 Enzer,	 Legislative Bargain Frays Some in LGBT Community,	 Women’s eNews	







43	 See Understanding Transgender: Frequently Asked Questions about Transgender 
People, National Center for Transgender Rights	6	(May	2009),	available at http://www.tran-




45	 Cf.	Lambda Legal’s Analysis of Stripped Down Version of ENDA: Gender Identity Protections Gone and 
Inadequate Protections for Lesbians, Gay Men and Bisexuals,	Lambda Legal (Oct.	1,	2007),	available 
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tion,	gender	identity	and	expression”	became	the	policy	archetype	for	
non-discrimination	laws	for	which	activists	across	the	country	fought.46
Transgender-inclusive	 non-discrimination	 laws	 passed	 in	 several	
jurisdictions	 during	 the	 intervening	 time	 between	 ENDA’s	 2003	 and	
2007	introductions.47	Therefore,	the	absence	of	“gender	identity,”	and	
its	 justification	from	Barney	Frank	and	other	prominent	LGBT	advo-
cacy	 groups,	 most	 notably	 the	 Human	 Rights	 Campaign,	 ignited	
a	 firestorm	 of	 controversy.48	 The	 bill	 ultimately	 passed	 the	 House	 of	
Representatives	but	it	died	at	Senate	chambers.49	Some	moderate	law-
makers	 were	 reluctant	 to	 support	 a	 version	 of	 the	 bill	 that	 included	








46	 See Scope of Explicitly Transgender-Inclusive Anti-Discrimination Laws, Transgender Law & Pol’y 
Inst & Nat’l Gay & Lesbian Task Force (Apr.	2006)	(showing	that	eight	states	and	eighty-one	
localities	ban	discrimination	on	the	basis	of	gender	identity	and	expression).	Many	of	these	juris-
dictions	recently	passed	these	laws	within	the	last	ten	years.	
47	 See id;	see also Kate	Linthicum,	Transgender Rights Advocates See a Gradual Series of Victories,	L.A. 
Times, May	26,	2010,	available at http://articles.latimes.com/2010/may/26/nation/la-na-trans-
gender-20100526	(mentioning	that	many	state	and	local	ordinances	have	banned	discrimination	
based	 on	 gender	 identity);	 Non-Discrimination Laws That Include Gender Identity and Expression,	
Transgender Law & Pol’y Inst & Nat’l Gay & Lesbian Task Force	(Feb.	17,	2001),	available at 
http://www.transgenderlaw.org/ndlaws/index.htm	 (detailing	 the	state	 jurisdictions	 that	have	
laws	prohibiting	discrimination	on	 the	basis	of	gender	expression	and	prohibiting	discrimina-
tion	 in	 public	 employment	 on	 the	 basis	 of	 gender	 identification);	 Years Passed Between Sexual 




stressed	the	 importance	to	 include	gender	protections	 in	the	2007	version	of	ENDA	due	to	the	
significant	lag	between	the	passage	of	lesbian	and	gay	anti-discrimination	laws	and	transgender	
anti-discrimination	laws.	
48	 See,	e.g.,	Kilian	Melloy,	Dropping the ‘T: New Version of ENDA Does Not Protect Trans People,	EDGE 
Bos. (Oct.	 1,	 2007),	 available at http://www.thetaskforce.org/TF_in_news/07_1009/stories/14_
dropping_the_t.pdf	 (“LGBT	 leaders	 are	 furious	 over	 Frank’s	 maneuver,	 reported	 365Gay.com,	
adding	that	Rep.	Tammy	Baldwin	—	other	than	Frank,	Congress’	only	openly	gay	member	—	had	
withdrawn	her	sponsorship	of	ENDA	with	the	announcement	of	the	new	version.”).	
49	 See David	 Crary,	 New Impetus For Bill Banning Anti-Gay Bias for bill banning anti-gay 
bias at work,	 Guardian (Aug.	 28,	 2009),	 available at http://www.guardian.co.uk/world/
feedarticle/8678991?FORM=ZZNR10	(“Frank	pushed	ENDA	in	2007,	but	it	foundered	because	of	
insufficient	backing	in	the	Senate	and	a	split	within	the	gay	and	transgender	communities.”).
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Title	 VII’s	 religious	 organization	 exemption,	 also	 known	 as	 the	
ministerial	exception,53	is	narrowly	applicable	to	discrimination	on	the	
basis	 of	 religion	 by	 a	 religious	 organization.	 In	 some	 circumstances,	
religious	organizations’	secular	activities	may	fall	under	this	exemption	
as	well.	In	1978,	the	United	States	Supreme	Court	held	in	Corporation 
of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints v. Amos.54	
that	the	exemption’s	application	to	secular	organizations	run	by	reli-
gious	 entities	 does	 not	 violate	 the	 First	Amendment’s	 Establishment	
Clause,55	 which	 bars	 religious	 endorsement	 by	 Congress.	 The	 Court	
applied	the	three-part	test	set	out	in	Lemon v. Kurtzman56	to	determine	




exercise	 to	 exist	 without	 sponsorship	 and	 without	 interference.’”58	
51	 Compare infra	note	57	with	H.R.	2981,	111th	Cong.	(2009)	available at thomas.loc.gov/cgi-bin/
query/F?c111:1:./temp/~c111JnzOcb:e11096:.	
52	 42	U.S.C.	§2000e-1(a).	




of	Oregon	v.	Smith,	494	U.S.	872	 (1990)	 (qualifying	 the	ministerial	exception	 that	was	expand-
ed	by	Amos	 to	 include	religious	function	employees).	But see	 Jack	M.	Battaglia,	Religion, Sexual 
Orientation, and Self-Realization: First Amendment Principles and Anti-Discrimination Laws,	76	U. Det. 
Mercy L. Rev.	189,	271–73	(1999)	 (noting	that	an	eminent	 legal	scholar	believes	 that	 the	Smith	
holding	 will	 not	 affect	 the	 broader	 ministerial	 rule	 announced	 in	Amos	 that	 permits	 religious	
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The	ENDA	of	2007	 is	not	as	 limited	 in	 its	 religious	exceptions	as	
Title	VII.	Under	2007’s	Section	6	of	ENDA:
(a)	 In	 General-	 This	Act	 shall	 not	 apply	 to	 any	 of	 the	
employment	practices	of	a	religious	corporation,	asso-
ciation,	educational	institution,	or	society	which	has	as	
its	 primary	 purpose	 religious	 ritual	 or	 worship	 or	 the	
teaching	or	spreading	of	religious	doctrine	or	belief.
(b)	 Certain	 Employees-	 For	 any	 religious	 corporation,	




ing	 religious	 doctrine	 or	 belief,	 religious	 governance,	
supervision	 of	 a	 religious	 order,	 supervision	 of	 per-
sons	teaching	or	spreading	religious	doctrine	or	belief,	
or	 supervision	 or	 participation	 in	 religious	 ritual	 or	
worship.
(c)	 Conformity	 to	 Religious	 Tenets-	 Under	 this	 Act,	 a	
religious	 corporation,	 association,	 educational	 insti-
tution,	 or	 society	 may	 require	 that	 applicants	 for,	 and	
employees	 in,	 similar	 positions	 conform	 to	 those	 reli-
gious	 tenets	 that	 such	 corporation,	 association,	 insti-
tution,	 or	 society	 declares	 significant.	 Under	 this	 Act,	







reasons.	 First,	 the	 exemption’s	 language	 does	 not	 contain	 a	 narrow-
ing	 principle	 that	 restricts	 religious	 organizations	 to	 discriminate	 on	
religious	grounds	only,	as	seen	 in	 the	Title	VII’s	 language,	“individu-
als of a particular religion to perform work connected	with	 the	 carrying	
on	by	such	corporation,	association,	educational	institution,	or	society	
of	 its	 activities”	 (emphasis	 added).60	 Instead,	 ENDA’s	 exemption	 is	
59	 	H.R.	3685,	110th	Cong.	§	6	(2007)	available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.
cgi?dbname=110_cong_	bills&docid=f:h3685pcs.txt.pdf.	
60	 See Melloy, supra	note	48.	
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applicable	to	“individuals	whose	primary	duties	consist	of	teaching	or	
spreading	 religious	doctrine	or	belief,	 religious	governance,	 supervi-
sion	of	a	religious	order,	supervision	of	persons	teaching	or	spreading	
religious	doctrine	or	belief,	or	supervision	or	participation	in	religious	
ritual	 or	 worship.”61	 The	 narrowing	 principle	 —	 that	 religious	 orga-
nizations	 can	 only	 discriminate	 on	 religious	 grounds	 —	 is	 absent	 in	
ENDA’s	exemption,	which	permits	religious	organizations	to	discrimi-









that	 an	 openly	 gay	 person,	 a	 person	 engaging	 in	 sex	 with	 same-sex	
partner(s),	or	a	gender	non-conforming	person	violates	the	organiza-
tion’s	tenants,	and	therefore,	cannot	perform	their	work-related	duties	







religious	 corporation,	 association,	 educational	 institution	 or	 society	
stating	which	of	its	religious	tenets	are	significant	shall	not	be	subject	


















The	Court,	 it	was	proposed,	 is	—	more	and	more	—	taking	a	 ‘hands-off	approach	 to	religious	
doctrine	.	.	.’”)(citations	omitted).	See Watts	v.	Florida	Intern.	University,	495	F.3d	1289,	1294	(11th	
73749_AU_LPB.indd   66 12/20/10   8:34 AM
	 Legislation & Policy Brief	 67
been	a	historically	prudential	issue	for	the	courts.	The	concern	is	that	














the	 common-sense	 fact	 that	 virtually	 all	 religious	 organizations	 pos-
sess	a	primary	purpose	to	engage	in	religious	worship	or	spread	a	reli-
gious	 doctrine,	 even	 if	 such	 doctrine	 is	 in	 the	 form	 of	 service	 to	 the	
community.	Second,	regarding	religious	activity,	this	position	ignores	













prior	 ENDA	 bills,	 exclude	 many	 LGBT	 people	 who	 wish	 to	 work	 at	
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as	 the	 “Religious	 Right,”72	 possess	 significant	 political	 capital	 that	













69	 See	 Mega Churches Mean Big Business,	 CNN,	 Jan.	 21,	 2010,	 available at http://www.cnn.
com/2010/WORLD/americas/01/21/religion.mega.church.christian/index.html	(detailing	that	
mega-churches	make	about	$6.5	million	a	year	and	can	accommodate	up	to	15,000	people).	
70	 See Lisa	L.	Colangelo,	United	Presbyterian Church Pays Bills pays bills with Rock Fitness Center 





available at http://www.forbes.com/2003	 /09/17/cz_lk_0917megachurch.html	 (listing	 the	 vast	
enterprises	 of	 mega-churches,	 including	 record	 deals,	 television	 programs,	 and	 books	 sold	 at	
Walmart,	Costco,	Barnes	and	Noble,	and	Borders).








Defense	 Fund,	 $26.1	 million;	 American	 Family	 Association,	 $16.9	 million;	 and	 CBN,	 $236.3	
million.	
74	 See Cece	Cox,	To Have or To Hold — Or Not: The Influence of the Christian Right on Gay Marriage 
Laws in the Netherlands, Canada, and the United States,	 14	Law & Sexuality: Rev. Lesbian, Gay, 




75	 E.g.,	 Employment Non-Discrimination Act of 2009: Hearing of S. 1584 Before the Sen. Comm. on 
Health, Educ., Labor & Pensions,	111th	Cong.	(2009)	(written	testimony	of	Craig	L.	Parshall,	Senior	
Vice-President	and	General	Counsel	of	the	National	Religious	Broadcasters),	available at http://
content.nrb.org/	webdocs/Advocacy/ENDA_Senate_Test_11_2009.pdf.	
76	 See, e.g.,	Family	Research	Council,	Help	Stop	the	ENDA.	Religious Liberty,	http://www.frc.org/
get.cfm?i=AL10D01	(“ENDA	will	give	Washington	liberals	virtually	unlimited	power	to	force	ev-
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protection,	and	morality	is	unclear,77	but	Religious	Right	organizations	
have	 long-advanced	 the	 position	 that	 civil	 rights	 laws	 that	 mandate	
non-discrimination	 infringe	 religious	 freedom.78	 ENDA’s	 perceived	
threat	 is	 even	 more	 deeply	 felt	 as	 the	 religious	 exemption	 has	 been	
narrowed	 to	Title	VII’s	 scope.	Few	other	 religious	voices	have	 taken	
the	anti-LGBT	civil	rights	mantel	like	the	conservative	Christian	bloc,79	
have	 been	 as	 consistently	 vocal	 against	 ENDA,80	 suggesting	 that	 the	
Religious	Right	has	been	a	driving	force	behind	the	religious	exemp-
tion	since	ENDA’s	inception.	This	comment	will	not	elaborate	on	the	
Religious	 Right’s	 long-fought	 opposition	 to	 ENDA;	 however,	 it	 is	





















78	 See James	Tillman,	New Documentary on Homosexual Threat to Religious Freedom,	Lifesitenews.
com (May	13,	2010)	(reporting	on	a	Family	Research	Council	documentary	warning	about	ENDA’s	
threat	to	religious	freedom	to	reject	homosexuality	as	moral).
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The	 theoretical	 balance	 between	 these	 two	 principles	 —	 govern-
ment’s	preservation	of	free	religious	exercise	and	its	limitations	—	cre-




as	 if	 this	 choice	 has	 been	 relatively	 easy,	 but	 as	 LGBT	 relationships	
becomes	normalized,	lawmakers	had	to	approach	a	fairer	balance.	This	
section	 will	 discuss	 judicial	 interpretations	 of	 the	 Establishment	 and	
Free	Exercise	Clauses,	 examine	 the	principles’	 tensions	within	LGBT	
civil	 rights,	 analyze	 the	 nexus	 between	 First	Amendment	 principles	
with	 employment,	 and	 conclude	 by	 arguing	 that	 ENDA’s	 previous	
exemptions	over-accommodated	certain	religious	organizations.
A. The esTAblishmenT ClAuse And Religious FReedom TighTRope
Courts	 have	 been	 called	 upon	 to	 discern	 the	 Establishment	 and	
Free	Exercise	Clauses	meanings	because	the	United	States	Constitution	





The	 leading	case	 interpreting	 the	Establishment	Clause	 in	a	gov-
ernment	 regulatory	 context	 is	 Lemon v. Kurtzman,	 decided	 in	 1971.87	
82	 Id. at	346–49.
83	 U.S. Const.	amend.	I.	
84	 See, generally,	 Daniel	 Conkle,	 Constitutional	 law:	 the	 religion	 clauses	 (2d	 ed.	 2009);	 Eugene 
Volokh,	 The religion clauses and related statutes: problems, cases, and policy argu-
ments (2006);	Jesse Choper,	Securing religious liberty: principles for judicial interpreta-
tion of the religion clauses	(1995).
85	 The	prevalent	view	among	law	scholars	is	that	the	Religion	Clauses	are	often	in	conflict.	See	
Jesse	H.	Choper,	The Religion Clauses of the First Amendment: Reconciling the Conflict,	41	U. Pitt. 
L. Rev.	673,	673-701	(1980)	(explaining	the	courts	have	developed	independent	jurisprudence	to	
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The	case	created	a	three-part	test	designed	to	“draw	lines	with	refer-




tain	a	primary	effect	 that	neither	advances	nor	 inhibits	 religion;	and	








government	 and	 religious	 authority.”91	 The	 “entanglement”	 element	
is	generally	viewed	as	the	government’s	attempt	to	maintain	neutral-











exercise	 religious	claim	must	only	 show	 that	 it	 is	 religious	 in	nature	
and	sincerely	held	belief.97	The	criterion	to	determine	whether	a	prof-






91	 Agostini	v.	Felton,	521	U.S.	203,	206	 (1997).	See also	Van	Orden	v.	Perry,	545	U.S.	677	 (2005);	
Mitchell	v.	Helms,	530	U.S.	793,	793–94	(2000).
92	 McCreary	Cnty.	v.	ACLU,	545	U.S.	844,	860	(2005).
93	 See Lynch	 v.	 Donnelly,	 465	 U.S.	 668,	 687–94	 (1984)	 (concurring	 opinion)	 (using	 the	 refined	
Lemon	test).	
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the	presence	of	formal	and	external	signs	like	clergy	and	observance	of	
holidays.”98




changed	course	in	Employment Division v. Smith	by	permitting	govern-
mental	action	merely	to	be	neutral	toward	religion.101	Congress	restored	
the	 Verner	 strict	 scrutiny	 requirement	 for	 governmental	 regulation	
in	the	Religious	Freedom	Restoration	Act102	 in	1993.	Yet	the	Supreme	







mental	 role	 to	 preserve	 individual	 religious	 beliefs.	 In	 Bowen v. Roy,	
the	Supreme	Court	argued	that	the	First	Amendment	does	not	“require	
the	Government	 itself	 to	behave	 in	ways	 that	 the	 individual	believes	
will	further	his	or	her	spiritual	development	or	that	of	his	or	her	fam-
ily”	(italics	in	original).105	This	form	of	over-accommodation	is	rejected	
in	 recent	 federal	 Circuit	 cases,	 such	 as	 Cornerstone Christian Schools 
v. University Interscholastic League,106	 which	 held	 that	 a	 not-for-profit,	
inter-collegiate	 organization’s	 regulatory	 preclusion	 of	 non-public	
school	participation	did	not	infringe	on	the	plaintiff’s	religious	right	to	
enroll	his	son	in	private	school.107	Federal	courts’	rationales	in	Roy	and	
Cornerstone	 reinforce	 the	 necessary	 balance	 between	 reasonable	 and	
unreasonable	accommodation.
The	 federal	 government,	 within	 a	 constitutional	 context,	 occu-
pies	a	precarious	role	as	the	removed	protector	of	religious	freedom.	
Moreover,	as	Congress	legislates	within	a	pluralistic	society,	it	becomes	
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including	 marriage	 and	 open	 military	 service.112	 Opinions,	 however,	
are	 trending	 more	 favorably	 for	 LGBT	 rights,	 despite	 overall	 oppo-
sition.113	 Traditionally,	 Abrahamic	 religions’	 teachings	 reinforce	 that	
homosexuality	 is	 sinful	 but	 within	 the	 United	 States,	 a	 majority	 of	
“mainline”	Protestants	now	believe	 that	homosexuality	 is	 an	accept-
able	way	of	life.114	Certain	denominations	have	even	welcomed	LGBT	
108	See	 Michael	 W.	 McConnell,	 The Problem of Singling Out Religion,	 50	 DePaul L. Rev.	 1	 (2001)	
(explaining	 that	 the	government’s	rights	arbiter	role	poses	difficulty	when	 it	 is	 responsible	 for	
allocating	or	protecting	conflicting	interests).
109	Id.
110	See	 Frederick	 M.	 Gedicks,	 An Unfirm Foundation: The Regrettable Indefensibility of Religious 
Exemptions,	20	U.A.L.R.	L.	J.	555	(1998);	Angela	C.	Carmella,	Responsible Freedom Under the Religion 
Clauses: Exemptions, Legal Pluralism, and the Common Good,	110	W. Va. L. Rev.	403	(2008).	But see	
Laura	S.	Underkuffler,	Religious Exemptions and the Common Good: A Reply to Professor Carmella,	110	
W. Va. L. Rev. 449	(2008).	See also	Christopher L. Eisgruber & Lawrence G. Sager, Religious 
Freedom and the Constitution (2007)	(arguing	against	religious	exemptions	because	they	are	
unfair	to	non-religious	people).
111	See	 Gallup Organization,	Americans Evenly Divided on Morality of Homosexuality	
(2008)	 available at http://www.gallup.com/poll/	 108115/Americans-Evenly-Divided-Morality-
Homosexuality.aspx	 (reporting	 that	 48%	 of	 survey	 participants	 considered	 homosexuality	 to	
be	morally	acceptable	and	48%	of	survey	participants	considered	homosexuality	to	be	morally	
wrong).	









114	See	The Pew Forum on Religion & Public Life,	Most Mainline Protestants Say Society 
Should Accept Homosexuality	 (2009),	 available at http://pewforum.org/Gay-Marriage-and-
Homosexuality/Most-Mainline-Protestants-Say-Society-Should-Accept-Homosexuality.aspx	 (re-
porting	that	56%	of	survey	participants	believed	that	homosexuality	should	be	accepted).
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people,	 such	 as	 the	 Presbyterian	 Church,115	 the	 Anglican	 Church,116	
the	United	Church	of	Christ,117	and	Reform	Judaism.118	The	American	





























119	See Alan	Cooperman,	Conservative Rabbis Allow Ordained Gays, Same-Sex Unions,	Wash. Post,	Dec.	






ments	of	the	population.	See Gilbert	Herdt,	Gay Marriage: The Panic and the Right in	Moral panics, 
sex panics: fear and fight over sexual rights	157–193	(2009)	(describing	President’s	Bush	re-
election	on	an	anti-gay	marriage	campaign	and	recent	history	in	gay	rights	movement’s	growth	
and	evolution	that	led	to	that	particular	political	moment).




123	See	Diana	Eck,	A New Religious America: How a “Christian Country” Has Become the 
World’s Most Religious Diverse Nation	(2001).
124	See	The Williams Institute,	Same-sex Couples and the Gay, Lesbian, Bisexual Population: 
New Estimates from the American Community Survey	 (2006),	available at http://www.law.
ucla.edu/williamsinstitute/	 publications/SameSexCouplesandGLBpopACS.pdf	 (reporting	 that	
there	are	at	least	8.8	million	lesbian	and	gay	people	in	the	United	States).
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group	 to	 experience	 religiously-justified	 discrimination.	 Religiosity	




torical	 legacies	 in	 which	 some	 segments’	 religious	 attitudes	 lagged	
behind	civil	rights	advancement.127	This	history	also	demonstrates	that	





gay,	and	transgender	people.128	In	the	seminal	case,	DeSantis v. Pacific 
Telephone & Telegraph Co.,129	 three	 gay	 males	 who	 each	 experienced	
workplace	discrimination	had	their	Title	VII	petitions	rejected	by	the	




More	 recent	 court	 decisions	 have	 affirmed	 this	 interpretation,	
even	though	other	decisions	have	departed	from	the	Court’s	holding	
125	See generally	 Religion and Slavery	 (Paul	 Finkelman	 ed.)	 (1989)	 (highlighting	 the	 vigorous	
religious	debate	over	slavery	in	early	America).	
126	See Rev. W.S. Brown, Preface to the Fifth Edition of Rev. Josiah Priest,	Bible Defense of 









strongest	 identity	 that	 is	now	replaced	by	sexual	and	other	 identities.	See	William	N.	Eskridge	
Jr.,	A Jurisprudence of “Coming Out”: Religion, Homosexuality, and Collisions of Liberty and Equality 
in American Public Law,	106	Yale L.J.	2411,	2412	(1997)	(“In	this	century,	in	fact,	sexual	orientation	
has	steadily	been	replacing	religion	as	the	identity	characteristic	that	is	both	physically	invisible	
and	morally	polarizing.	In	1900,	one’s	group	identity	was	largely	defined	by	one’s	ethnicity,	social	







128	See	Why DOMA and Not ENDA? A Review of Recent Federal Hostility to Expand Employment Rights 
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135	See, e.g.,	Martha	Minow,	Should Religious Groups Be Exempt From Civil Rights Laws?,	48	B.C.	L.	
Rev.	781,	786	(2007)	(civil	rights	protect	both	religious	rights	and	sexual	rights	which	may	be	in	
conflict);	Chai	R.	Feldblum,	Moral Conflict and Liberty: Gay Rights and Religion,	72	Brook. L. Rev.	
61,	63	(2006)	(advocates	of	non-discrimination	support	equality	whereas	the	other	may	seek	reli-
gious	freedom);	Josiah	N.	Drew,	Caught Between the Scylla and Charybdis: Ameliorating the Collision 
Course of Sexual Orientation Anti-discrimination Rights and Religious Free Exercise Rights in the Public 
Workplace,	16	B.Y.U.	J.	Pub.	L.	287,	300	(2002);	(“gay	rights	advocates	should	turn	toward,	rather	
than	away	from	religion”);	Jack	M.	Battaglia,	supra note	53. 
136	See	Chai	Feldblum,	 supra note	135,	 at	 84	 (“major	 liberal	political	 theory	postulates	 that	mo-
rality	 is	not	the	proper	objective	of	government	action”).	Commentators	have	also	argued	that	
the	normative	value	of	governmental	neutrality	is	challenged	when	individuals	invoke	religious	
exemptions	for	idiosyncratic	religious	beliefs	or	practices.	See Religious Exemptions and the Limits 
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moral	assessments	and	alienate	some	members	of	society’s	beliefs,	she	
argues,	is	intellectually	dishonest,	and	ignores	reality.138
Feldblum’s	 analysis	 leads	 to	 other	 scholars’	 religious	 exemption	
critiques.	 As	 a	 backdrop	 to	 these	 critiques,	 Louis	 Fisher	 observes,	
“[w]hile	constitutional	limits	apply	to	the	creation	of	statutory	protec-





religious	 freedom	 produces	 high	 stakes	 for	 policy	 choices	 that	 must	
express	a	moral	preference one	way	or	the	other.141
Conversely,	some	commentators	have	pointed	out	that	LGBT	non-
discrimination	 laws	 and	 religious	 freedom	 protections	 seek	 similar	
goals:	to	exercise	a	negative	right	to	free	expression,	and	to	invoke	posi-
tive	right	against	infringement.142	Professor	William	Eskridge,	for	this	
















laws	are	morally	neutral.	See	Chai	Feldblum,	Moral Rhetoric of Legislation,	72	N.Y.U. L.	Rev.	992,	996	
(1997).
139	Louis	Fisher,	Statutory	Exemptions	for	Religious	Freedom,	44	J. Church & St. 291	(2002).
140	Id.	
141	See Laura	 K.	 Klein,	 Rights Clash: How Conflicts Between Gays Rights and Religious Freedoms 
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C. The Issue of RelIgIous exempTIon nexus: DIsseCTIng The 











146	Chai	Feldblum’s	“belief	 liberty”	 theory	 is	 central	 to	an	accommo-
dationist	 analysis	 that	 seeks	 to	 balance	 state	 religious	 endorsement,	
religious	 freedom,	 and	 non-discrimination	 rights,	 specifically	 when	
addressing	employment	non-discrimination	for	LGBT	people.
Most	 Americans	 believe	 that	 LGBT	 people	 face	 “a	 lot”	 of	
discrimination,147	 more	 in	 fact,	 than	 any	 other	 group.148	 A	 majority	
of	 religiously-identified	 people	 subscribes	 to	 this	 belief	 as	 well.149	 A	
poll	on	 transgender	discrimination	reported	 that	37%	of	 transgender	
survey	 participants	 felt	 as	 if	 they	 had	 experienced	 discrimination.150	
Consequently,	 most	 Americans	 oppose	 employment	 discrimination	
against	lesbians	and	gays,	and	a	comparable	percentage	of	people	sup-
port	protections	for	transgender	people.151	Apart	from	morally-charged	
questions	related	 to	marriage,	most	people	 feel	as	 if	LGBT	 individu-
als	ought	to	have	the	right	to	work	free	of	discrimination.	These	data	
strongly	 suggest	 that	 opposition	 to	 LGBT	 workplace	 discrimination	
protection	 is	 not	 religiously	 based,	 but	 instead	 based	 upon	 ethically	
informed	political	beliefs.
144	See, e.g.,	Martha	Minow,	supra note	135;	Chai	Feldblum,	supra note	135;	Koppelman,	infra note	
161.	
145	See supra	notes	105-107.	
146	See Church	 of	 the	 Lukumi	 Babalu	 Aye,	 Inc.	 v.	 City	 of	 Hialeah,	 508	 U.S.	 520,	 531	 (1993);	
Employment	Div.,	494	U.S.	at	879	(if	a	law	is	neutral	and	generally	applicable,	but	incidentally	
affects	religion,	it	need	not	satisfy	a	compelling	state	interest	to	survive	constitutional	scrutiny).	
147	See	 The Pew Forum on Religion and Public Life & The Pew Research Center for the 
People and the Press, Most Still Oppose Same Sex Marriage,	 Majority Continue to 




150	See	 Nat’l Gay & Lesbian Task Force Action Fund, Passing the Employment Non-
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ENDA	 seeks	 to	 provide	 such	 protection	 against	 widespread	



























You Can’t Hurry: Love	Why Anti-Discrimination Protections for Gay People 
Should Have Religious Exemptions,	 argues	 for	 religious	 exemptions	 of	
LGBT	civil	rights	laws	based	on	the	rationale	that	“forced	association	
with	gay	people”	will	amount	 to	a	 tangible	harm	and	prevent	 those	
who	oppose	homosexuality	from	living	honestly	with	their	values.156
This	 line	of	 reasoning	borders	on	absurdity	 for	 two	primary	rea-










156	Andrew	Koppelman,	You Can’t Hurry Love: Why Antidiscrimination Protections For Gay People 
Should Have Religious Exemptions,	72	Brook. L. Rev.	125,	135	(2007).
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level	of	uneasy	“dishonesty”	 for	a	 time.	Yet	 forced	association	alone	




Second,	 Koppelman	 treats	 employment	 discrimination	 and	 dis-
comfort	 arising	 from	 forced	 association	 as	 comparable	 when	 these	
experiences	are	clearly	not	similar.	Such	a	position	is	hard	to	take	seri-








An	 overbroad	 religious	 exemption	 in	 ENDA	 potentially	 under-









gious	 exemption	 was	 equivalent	 to	 a	 generous	 BFOQ	 defense162	 that	
buffered	 the	employment	 sector	most	 likely	 to	 justify	discrimination	
157	See supra	note	130.	
158	See Kristen	K.	Clements-Nolle,	Rani	Marx	&	Mitchell	Katz,	Attempted Suicide Among Transgender 
Persons: The Influence of Gender-Based Discrimination and Victimization,	gender-based discrimination 
and victimization,	J. Homosexuality 53, 53-69 (2006) (presenting	research	to	illustrate	increases	in	
mental	illness	due	to	discrimination	and	victimization).
159	See J.	Banning	Jasiunas,	Is ENDA the Answer? Can a “Separate But Equal” Federal Statute Adequately 




162	See Kate	 B.	 Rhodes,	 Defending ENDA: The Ramifications of Omitting the BFOQ Defense in the 




ENDA	to	mirror	more	closely	Title	VII,	which	floor	debates	have	 indicated	 to	be	 the	 intent	of	
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against	LGBT	people	against	the	law’s	application,	and	validated	the	
untenable	view	 that	all	 religious	organizations	maintain	a	 legitimate	
interest	in	LGBT	discrimination.
ENDA	 opponents	 have	 been	 unable	 to	 articulate	 a	 reasonable	
nexus	 between	 religious	 belief	 and	 LGBT	 workplace	 discrimination.	
Upon	 deconstructing	 moral	 claims	 that	 merely	 working	 with	 LGBT	
people	will	offend	deeply	held	religious	beliefs,	it	becomes	clear	that	
such	claims	are	libertarian,	not	religious	claims.	These	proto-religious	






stantial	 burden	 in	 merely	 having	 openly	 gay	 or	 transgender	 within	
their	professional	environments.




tions	 lacked	 a	 narrowing	 principle,	 such	 as	 Title	 VII’s	 restriction	 on	







tion’s	construction	was	 that	all	 religious	organizations	may	object	 to	
LGBT	moral	choices	to	lead	open	and	honest	lives.	This	presumption	is	
false,	as	discussed	earlier,	because	some	religious	institutions	and	orga-
nizations	 support	 LGBT	 equality.165	 It	 then	 follows	 that	 the	 religious	
exemptions	 sought	 to	accommodate	a	particular	 religious	 sub-group	
Congress.	However,	excluding	a	BFOQ	defense	would	better	effectuate	the	purpose	of	ENDA,	to	
eliminate	sexual	orientation	discrimination	in	employment.”).
163	See Eugene	Volokh, Intermediate Questions of Religious Exemptions — A Research Agenda with Test 
Suites,	21	Cardozo L. Rev.	595,	654–55	(2000)	(stating	that	in	some	religious	freedom	cases	that	
objectors	find	themselves	 in	a	quandary	in	which	a	particular	act	 to	be	legally	permissible	but	
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is	 favored	 or	 preferred,	 it	 then	 violates	 the	 Establishment	 Clause.167	






This	 perspective	 is	 supported	 by	 the	 fact	 that	 other	 statutory	
schemes	 strike	 a	 better	 balance	 between	 accommodation	 and	 civil	
rights.	A	broad	ministerial	exception	is	a	reasonable	approach,	similar	
to	the	one	within	the	2009	version	of	ENDA	or	the	District	of	Columbia’s	












inquiries,	 results	 proscribed	 by	 establishment	 clause.”169	 In	 ENDA’s	
case,	 it	 is	 the	 breadth	 and	 context	 of	 the	 religious	 exemption	 that	
advances	a	particular	religious	view,	though	the	2007	version	sought	
166	A	 well-known	 conservative	 Christian	 advocacy	 group,	 Focus	 on	 the	 Family,	 is	 one	 among	
many	evangelical	organizations	 that	have	publicly	expressed	 its	virulent	opposition	 to	ENDA.	
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gious	 viewpoint	 because	 it	 is	 a	 virtual	 blanket	 exemption.	 This	 fact	
is	 accurate	 at	 first-blush.	 However,	 based	 on	 the	 legislative	 history	
and	public	advocacy	positions	of	extreme	Christian	conservatives,	an	





tional	community,	at	 the	very	 least.	 It	 is	 further	argued	that	ENDA’s	
religious	immunization	expressed	a	preference	among	the	many	reli-
giously	informed,	ethical	views	that	exist	on	homosexuality	and	asso-






Other	 scholars	 have	 suggested	 alternatives	 to	 statutory	 religious	
exemptions.	One	suggestion	centers	on	the	power	of	meditation	to	cure	













The	 primary	 objective	 behind	 examining	 ENDA’s	 previous	 reli-
gious	exemptions	is	to	explain	how	over	accommodation	can	turn	into	
170	See supra	note	59.	
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Exceptional	 treatment	 of	 this	 kind	 violates	 vital	 First	 Amendment	
principles,	and	it	is,	candidly,	a	poor	policy.	Whether	LGBT	advocates	




IV. ChallengIng ConserVatIVes’ entItlement to  
relIgIous exCeptIonalIsm
It	 is	imperative	that	a	balance	is	maintained	between	the	religion	
clauses	 because	 equilibrium	 ensures	 governmental	 fairness	 within	 a	
pluralistic	religious	and	otherwise	diverse	democracy.	The	over	accom-
modation	of	particular	religious	communities	undermines	the	fragile	
balance	between	 religious	 fairness	and	 freedom.	 In	 terms	of	 striking	
this	balance	and	achieving	civil	 rights	progress,	 religious	 favoritism,	










that	 ENDA’s	 stand-alone	 statutory	 scheme	 in	 itself	 invites	 courts	 to	
treat	 LGBT	 protections	 differently	 from	 other	 Title	 VII	 protections.174	
At	the	same	time,	as	religious	organizations	are	becoming	significant	





ENDA’s	 legislative	 history	 suggests	 that	 its	 religious	 exemption	
scope	is	closely	aligned	to	the	politics	of	the	day.	Though	politics	inevi-
174	See J.	Banning	Jasiunas,	supra note	159.	
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tably	affect	all	civil	rights	proposals,175	the	way	in	which	conservative	
Christian	political	forces	dictated	ENDA’s	religious	exemption	is	dis-
quieting.	 Two	 observations	 from	 this	 history	 reinforce	 this	 point:	 (1)	
religious	 organizations	 enjoyed	 a	 wholesale	 exemption	 for	 much	 of	
ENDA’s	legislative	life,	and	(2)	discussion	surrounding	the	exemption	
was	often	touted	as	a	positive	aspect	of	the	bill,	even	by	LGBT	advo-




















fore,	 represents	 a	 legislative	 victory	 for	 LGBT	 civil	 rights,	 in	 which	
175	See generally	Charles and Barbara Whalen,	The Longest Debate: A Legislative History 
of the 1964 Civil Rights Act	(1985)	(documenting	the	complex	political	maneuvering	involved	
in	passing	the	Civil	Rights	Act	of	1964).	
176	See	Samuel	A.	Marcosson,	The	“Special	Rights”	Canard	in	the	Debate	over	Lesbian	and	Gay	
Rights,	9	Notre Dame J.L. Ethics & Pub. Pol’y	137	(1995). 
177	See Aimee	 D.	 Dayhoff,	 Sodomy	 Laws:	 The	 Government’s	 Vehicle	 to	 Impose	 the	 Majority’s	
Social	Values,	27	Wm. Mitchell L. Rev.	1863	(2001).	See also President	Obama	and	Washington	
D.C.	radicals	plan	to	impose	homosexuality	and	silence	Christianity	in	workplaces.	Will	you	help	
me	warn	Congress,	Family Research Council (Nov.	2009),	available at http://thinkprogress.org/
wp-content/uploads/2009/12/FRC-ENDA-letter.pdf.	More	recently	L.G.B.T	advocates	have	re-
versed	the	rhetoric	to	claim	that	the	Religious	Right	threatens	to	impose	their	“religious	values”	
on	others; Many Americans Uneasy with the Mix of Religion and Politics, Pew	Research	
Center	for	the	People	&	The	Press	Aug.	24,	(2006),	available at http://pewforum.org/uploaded-
files/Topics/Issues/Politics_and_Elections/religion-politics-06.pdf	 (reporting	 that	 49%	 of	 sur-
vey	 participants	 believe	 that	 conservatives	 are	 “too	 assertive”	 about	 their	 values	 and	 political	
positions).
178	See, e.g.,	 Employment	 Non-Discrimination	 Act,	 American Civil Liberties Union	 (Nov.	 5,	
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conservative	Christian	entitlement	no	 longer	goes	unquestioned	and	
unchallenged.	This	victory	signals	to	other	civil	rights	advocates	that,	




ENDA	 was	 anticipated	 to	 pass	 during	 the	 111th	 Congress	 but	 as	
other	 pressing	 political	 issues,	 including	 the	 ban	 on	 open	 military	










This	 essay	 traced	 ENDA’s	 long	 religious	 exemption	 history	 to	
explain	how	its	previous	iterations	threatened	to	undermine	the	bill	by	
creating	a	wholesale	exemption	for	religious	organizations.	It	explained	













180	See Bronwen	Pardes,	House repeals “don’t ask, don’t tell,”	Wash. Examiner,	May	29,	2010	avail-
able at http://www.examiner.com/x-49838-NY-Sexual-Health-Examiner~y2010m5d29-House-
repeals-dont-ask-dont-tell.	
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